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Historical overview of International Law 

International law reflects the establishment and subsequent modification of a world system 

founded almost exclusively on the notion that independent sovereign states are the only 

relevant actors in the international system. The essential structure of international law was 

mapped out during the European Renaissance, though its origins lay deep in history and can 

be traced to cooperative agreements between peoples in the ancient Middle East. Among the 

earliest of these agreements were a treaty between the rulers of Lagash and Umma (in the 

area of Mesopotamia) in approximately 2100 BCE and an agreement between the Egyptian 

pharaoh Ramses II and Hattusilis III, the king of the Hittites, concluded in 1258 BCE. A 

number of pacts were subsequently negotiated by various Middle Eastern empires. The long 

and rich cultural traditions of ancient Israel, the Indian subcontinent, and China were also 

vital in the development of international law. In addition, basic notions of governance, of 

political relations, and of the interaction of independent units provided by ancient Greek 

political philosophy and the relations between the Greek city-states constituted important 

sources for the evolution of the international legal system. 

Many of the concepts that today underpin the international legal order were established 

during the Roman Empire. The jus gentium (Latin: “law of nations”), for example, was 

invented by the Romans to govern the status of foreigners and the relations between 

foreigners and Roman citizens. In accord with the Greek concept of natural law, which they 

adopted, the Romans conceived of the jus gentium as having universal application. In the 

Middle Ages, the concept of natural law, infused with religious principles through the 

writings of the Jewish philosopher Moses Maimonides (1135–1204) and the theologian St. 

Thomas Aquinas (1224/25–1274), became the intellectual foundation of the new discipline of 

the law of nations, regarded as that part of natural law that applied to the relations between 

sovereign states. 

After the collapse of the western Roman Empire in the 5th century CE, Europe suffered from 

frequent warring for nearly 500 years. Eventually, a group of nation-states emerged, and a 

number of supranational sets of rules were developed to govern interstate relations, including 

canon law, the law merchant (which governed trade), and various codes of maritime law—

e.g., the 12th-century Rolls of Oléron, named for an island off the west coast of France, and 

the Laws of Wisby (Visby), the seat of the Hanseatic League until 1361. In the 15th century 

the arrival of Greek scholars in Europe from the collapsing Byzantine Empire and the 
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introduction of the printing press spurred the development of scientific, humanistic, and 

individualist thought, while the expansion of ocean navigation by European explorers spread 

European norms throughout the world and broadened the intellectual and geographic 

horizons of western Europe. The subsequent consolidation of European states with increasing 

wealth and ambitions, coupled with the growth in trade, necessitated the establishment of a 

set of rules to regulate their relations. In the 16th century the concept of sovereignty provided 

a basis for the entrenchment of power in the person of the king and was later transformed into 

a principle of collective sovereignty as the divine right of kings gave way constitutionally to 

parliamentary or representative forms of government. Sovereignty also acquired an external 

meaning, referring to independence within a system of competing nation-states. 

Early writers who dealt with questions of governance and relations between nations included 

the Italian lawyers Bartolo da Sassoferrato (1313/14–1357), regarded as the founder of the 

modern study of private international law, and Baldo degli Ubaldi (1327–1400), a famed 

teacher, papal adviser, and authority on Roman and feudal law. The essence of the new 

approach, however, can be more directly traced to the philosophers of the Spanish Golden 

Age of the 16th and 17th centuries. Both Francisco de Vitoria (1486–1546), who was 

particularly concerned with the treatment of the indigenous peoples of South America by the 

conquering Spanish forces, and Francisco Suárez (1548–1617) emphasized that international 

law was founded upon the law of nature. In 1598 Italian jurist Alberico Gentili (1552–1608), 

considered the originator of the secular school of thought in international law, published De 

jure belli libri tres (1598; Three Books on the Law of War), which contained a 

comprehensive discussion of the laws of war and treaties. Gentili’s work initiated a 

transformation of the law of nature from a theological concept to a concept of secular 

philosophy founded on reason. The Dutch jurist Hugo Grotius (1583–1645) has influenced 

the development of the field to an extent unequaled by any other theorist, though his 

reputation as the father of international law has perhaps been exaggerated. Grotius excised 

theology from international law and organized it into a comprehensive system, especially in 

De Jure Belli ac Pacis (1625; On the Law of War and Peace). Grotius emphasized the 

freedom of the high seas, a notion that rapidly gained acceptance among the northern 

European powers that were embarking upon extensive missions of exploration and 

colonization around the world. 

The scholars who followed Grotius can be grouped into two schools, the naturalists and the 

positivists. The former camp included the German jurist Samuel von Pufendorf (1632–94), 
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who stressed the supremacy of the law of nature. In contrast, positivist writers, such as 

Richard Zouche (1590–1661) in England and Cornelis van Bynkershoek (1673–1743) in the 

Netherlands, emphasized the actual practice of contemporary states over concepts derived 

from biblical sources, Greek thought, or Roman law. These new writings also focused greater 

attention on the law of peace and the conduct of interstate relations than on the law of war, as 

the focus of international law shifted away from the conditions necessary to justify the resort 

to force in order to deal with increasingly sophisticated interstate relations in areas such as 

the law of the sea and commercial treaties. The positivist school made use of the new 

scientific method and was in that respect consistent with the empiricist and inductive 

approach to philosophy that was then gaining acceptance in Europe. Elements of both 

positivism and natural law appear in the works of the German philosopher Christian Wolff 

(1679–1754) and the Swiss jurist Emerich de Vattel (1714–67), both of whom attempted to 

develop an approach that avoided the extremes of each school. During the 18th century, the 

naturalist school was gradually eclipsed by the positivist tradition, though, at the same time, 

the concept of natural rights—which played a prominent role in the American and French 

revolutions—was becoming a vital element in international politics. In international law, 

however, the concept of natural rights had only marginal significance until the 20th century. 

Positivism’s influence peaked during the expansionist and industrial 19th century, when the 

notion of state sovereignty was buttressed by the ideas of exclusive domestic jurisdiction and 

non intervention in the affairs of other states—ideas that had been spread throughout the 

world by the European imperial powers. In the 20th century, however, positivism’s 

dominance in international law was undermined by the impact of two world wars, the 

resulting growth of international organizations—e.g., the League of Nations, founded in 

1919, and the UN, founded in 1945—and the increasing importance of human rights. Having 

become geographically international through the colonial expansion of the European powers, 

international law became truly international in the first decades after World War II, when 

decolonization resulted in the establishment of scores of newly independent states. The 

varying political and economic interests and needs of these states, along with their diverse 

cultural backgrounds, infused the hitherto European-dominated principles and practices of 

international law with new influences. 

The foundations of international law (or the law of nations) as it is understood today lie 

firmly in the development of western culture and political organisation. Treaty of Westphalia 
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provides Public International Law, the structure and order, for developing it in terms of the 

present-day society. 

Ideas revolving around natural Law formed the basis of philosophies given by the early 

theorists. Their theories and philosophies depicted the merging idea of Christian themes and 

Natural Law that occurred in the philosophy of St. Thomas Aquinas. 

In the middle ages, two sets of international law, namely Lex Mercatoria (Law Merchant) and 

the Maritime Customary Law were developed to deal with problems that transcended 

international boundaries. With the revival of trade in the 10th century, merchants started to 

travel all throughout Europe in order to sell, buy and place orders for various goods. These 

commercial activities required the establishment of a common legal framework. 

The Evolution of Modern International Law was done by a British historical lawyer, Maine. 

The evolving concepts of separate, sovereign and competing states marked the beginning of 

what is understood as international law. International law became geographically 

internationalised through the expansion of the European empires. It became less universal in 

conception and more, theoretically as well as practically, a reflection of European values. 

A Dutch Scholar  Hugo Grotius, born in 1583, has been celebrated as the father of 

International Law. His treatise De Jure Belli ac Pacis has been acknowledged as the most 

comprehensive and systematic treatise of positivists international law. It is extensive work 

and includes rather more devotion to the exposition of private law notions than what seems 

appropriate today. 

One central doctrine in Grotius treatise was the acceptance of the law of nature as an 

independent source of the rule of law of nations apart from customs. His work was 

continually relied upon as a point of reference and authority in the decisions of courts and 

textbooks and later writings of standing. 

The rise of international law mainly happened during the 19th Century with the rise of 

powerful states surrounding Europe. With the greater technological advancement and 

development of new warfare methods, it became necessary to regulate the behaviour of these 

states with the help of a legal framework. The International Committee of the Red Cross was 

founded in 1863 which helped to promote the series of Geneva Conventions beginning in 

1864. These conventions dealt with the ‘humanisation’ of conflict.  
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The Hague Conferences of 1899 and 1907 helped in establishing the Permanent Court of 

Arbitration which dealt with the treatment of prisoners and the control of warfare. Numerous 

other conferences, conventions and congresses emphasised the expansion of the rules of 

international law and the close network of international relations. Due to the above actions 

the development of the law of war and international bodies that adjudicated international 

disputes occurred. 

The Permanent Court of International Justice was established in 1921 after World War I and 

was succeeded in 1946 by the International Court of Justice. The United Nations founded the 

International Court of Justice which has now expanded the scope of International Law to 

include different aspects of the issues that affect a vast and complex area of international 

rules such as International Crime, Environment law, Nuclear law etc.  

The development of international law—both its rules and its institutions—is inevitably 

shaped by international political events. From the end of World War II until the 1990s, most 

events that threatened international peace and security were connected to the Cold War 

between the Soviet Union and its allies and the U.S.-led Western alliance. The UN Security 

Council was unable to function as intended, because resolutions proposed by one side were 

likely to be vetoed by the other. The bipolar system of alliances prompted the development of 

regional organizations—e.g., the Warsaw Pact organized by the Soviet Union and the North 

Atlantic Treaty Organization (NATO) established by the United States—and encouraged the 

proliferation of conflicts on the peripheries of the two blocs, including in Korea, Vietnam, 

and Berlin. Furthermore, the development of norms for protecting human rights proceeded 

unevenly, slowed by sharp ideological divisions. 

The Cold War also gave rise to the coalescence of a group of nonaligned and often newly 

decolonized states, the so-called “Third World,” whose support was eagerly sought by both 

the United States and the Soviet Union. The developing world’s increased prominence 

focused attention upon the interests of those states, particularly as they related to 

decolonization, racial discrimination, and economic aid. It also fostered greater universalism 

in international politics and international law. The ICJ’s statute, for example, declared that 

the organization of the court must reflect the main forms of civilization and the principal 

legal systems of the world. Similarly, an informal agreement among members of the UN 

requires that nonpermanent seats on the Security Council be apportioned to ensure equitable 

regional representation; 5 of the 10 seats have regularly gone to Africa or Asia, two to Latin 
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America, and the remainder to Europe or other states. Other UN organs are structured in a 

similar fashion. 

The collapse of the Soviet Union and the end of the Cold War in the early 1990s increased 

political cooperation between the United States and Russia and their allies across the 

Northern Hemisphere, but tensions also increased between states of the north and those of the 

south, especially on issues such as trade, human rights, and the law of the sea. Technology 

and globalization—the rapidly escalating growth in the international movement in goods, 

services, currency, information, and persons—also became significant forces, spurring 

international cooperation and somewhat reducing the ideological barriers that divided the 

world, though globalization also led to increasing trade tensions between allies such as the 

United States and the European Union (EU). 

Since the 1980s, globalization has increased the number and sphere of influence of 

international and regional organizations and required the expansion of international law to 

cover the rights and obligations of these actors. Because of its complexity and the sheer 

number of actors it affects, new international law is now frequently created through processes 

that require near-universal consensus. In the area of the environment, for example, bilateral 

negotiations have been supplemented—and in some cases replaced—by multilateral ones, 

transmuting the process of individual state consent into community acceptance. Various 

environmental agreements and the Law of the Sea treaty (1982) have been negotiated through 

this consensus-building process. International law as a system is complex. Although in 

principle it is “horizontal,” in the sense of being founded upon the concept of the equality of 

states—one of the basic principles of international law—in reality some states continue to be 

more important than others in creating and maintaining international law. 

 

Scope of International Law 

Interstate relations and their regulation 

The International Law has state subjects. When civilized states came into existence then 

interrelation was natural. A mutual understanding and natural interrelation became necessary. 

They have framed their own rules, regulations, and treaties for further transactions. The rules 

and regulations are laid down categorically in these relations because it facilitates the 

amicable working of the functions between the states. The rules and regulations broadly 
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provide opportunities for different programs to be carried out by different states. The customs 

followed by the countries have culminated into laws. The same path of evolution is taken by 

the International Criminal Law that has been codified. The wide variety of subject matter has 

been covered under International Criminal Law such as extradition treaty, refugees, human 

rights, and sustainable development. 

International organizations 

A major development in the 19th and 20th century in International Law is the prominent 

position of the International Organisations. The operation of these organisations is on the 

global, regional, and sub-regional level. These organizations seek to achieve the objective of 

the welfare of people. These organizations are funded majorly by the developed countries and 

they are actively supporting the developing countries for the betterment of the lives of the 

people. These organizations have multi-dimensional areas of operations. These are the major 

International Organisations: 

1. World Bank– The World Bank provides economic support to the countries for 

different kinds of infrastructural development, and also the availability of basic 

facilities in the developing countries. 

2. International Monetary Fund– The IMF helps the countries to manage their balance of 

payments. The Sovereign Debt Restructuring Mechanism of IMF aims to preserve 

asset value and preserve the creditor’s rights and also paves the way with the “help 

agreement” for debtors to grow. 

3. World Trade Organisation–  The WTO  supervise and regulate International Trade. 

This is the largest economic organization in the world. It deals with trade of goods, 

services and intellectual property among the countries. It provides a framework for 

negotiation and dispute resolution to countries for efficient trade.   

4. European Union– The objective of the European Union is to promote scientific and 

technological development, promotion of the internal trade among the European 

Countries, and solidarity during the time of War. 

5. SAARC– The South Asian Association of Regional Corporation is created with the 

objective of securing peace, and regional harmony among the South Asian Nations. It 

currently has 8 members. It aims to achieve scientific and technological development. 
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6. ASEAN– The Association of Southeast Asian Nations is a regional intergovernmental 

organization comprising 10 countries, which facilitates the economic, social, political, 

military, educational, and socio-cultural integration among its nation. 

7. SCO– The Shanghai Cooperation Organisation is the intergovernmental international 

organization that aims to promote effective cooperation in politics, trade, economy, 

technology, and culture. The joint efforts will be made to maintain peace and security 

in the region.  

Issues of non-state entities and individuals 

The non-state actors have played a significant role in maneuvering different important tasks 

that fall within the ambit of International Law. The non-state actor is a newly emerged 

concept in the recent past. They are struggling to get legal recognition under International 

Law. They are economically, financially, and strategically capable of doing things on the 

ground level. The traditional International Law has not allowed the activities of the non-state 

actors and also not predicted their existence, but with the sharp rise in the number of people 

who faced discrimination and oppression in the hands of sovereign governments or the ethnic 

cleansing of a race from a country, these factors led to the rise of these non-state actors. 

According to one definition suggested by Andrew Caplan: 

The non-state actors generally understood as, including any entity that is not a state, often 

referred to as a terrorist group, religious group, civil society, and corporations. 

One of the pivotal reasons for not endowing the NSA (hereinafter referred as Non State 

Actors)  with legal powers and giving them legal recognition was that the states in traditional 

International Law were reluctant to share their powers. The second reason being, when the 

International law will legitimize the actions of the non-state actors then they also legitimize 

the unlawful actions of the non-state actors. 

The strength of this argument depends upon the nature of the non-state actors it is concerned 

with. The Civil Society is one of those non-state actors that complained against, President of 

Congo, for violating human rights on the International Forum. The President was summoned 

and enquired about the same and the appropriate action was taken against him. The intent and 

objective of the non-state actors by their activities becomes apparent, and it helps to figure 

out whether they are helpful or not. There are instances where many multinational 
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corporations, non-governmental organizations, and non-state actors have economic, financial 

and institutional power, and also can dominate the politics of a country, or change the 

political symmetry of a country. The regulation through checks and balances must be done to 

stop the arbitrary actions of these non-state actors. The non-state actors are both a boon and a 

bane for the emerging economies. 

Negative role of the Non-State Actors 

1. The state where authoritarianism prevails understood that on the International Forum, 

the legal responsibility of the non-state actor is not recognized and so they won’t be 

held liable for any of their deeds. The state uses them as the fig leaves to evade any 

kind of accountability. 

2. This relationship between state and non-state actors is evident when the state turns 

callous of their acts. The state uses the non-state actors with their contacts and 

agencies. The non-state actors having the similar ideologies with the state help them 

in their elections and remove any kind of hindrances in their campaigning. 

3. In some cases, the state may not be able to manipulate the non-state actors, but the 

non-state actors have robust establishment, with institutional and financial dominance 

in the state. They abuse their position and there are incessant violations of human 

rights. 

Positive Roles of the Non-State Actors 

1. In the present scenario, the non-state actors have played an active role in the fields of 

human rights and the protection of the environment. The organization with the sole 

objective of advocating human rights has ensured and uplifted the condition of poor 

people in many countries. The active role played by these organizations has helped 

the people with disabilities too, as one of these organizations participated in the 

drafting process of the UN Convention on Rights of Persons with Disabilities.  

2. The non-state actors are allowed to participate in the drafting of conventions on 

special legal issues. The most effective change brought by the non-state actors is in 

the field of environmental law. The development of concepts like Sustainable 

Development and environmental protection got prominence when the non-state actors 

started campaigning against environmental degradation. 
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3. The Non-State Actor is concerned with the enforcement of International Law and its 

norms. The non-state actors and non-government organizations have a positive impact 

on the national legal systems as they are aware of the International Laws and the non-

state actors are also taking part in formulation of plans, and also draft different types 

of rules and regulations for protection of different entities in the world. 

4. The non-state actors play a vital role in supervising the states following international 

norms and standards. They actively participate in supervising tasks. They also 

monitor the conduct of the state as to whether they follow the international norms and 

standards or not.   

Role of the Individual in International Law 

The individual has been considered as an entity in international law after many decades. The 

individual has the least participation in international law during the inception stage. The term 

individual has a wide legal connotation, it is not something limited to a person, it may be an 

entity, an enterprise or big business conglomerate. The term individual may be a legal person 

whose job is to secure the rights of people across the globe. The individual is the basis on 

which the entire international law works because the objective of international law is to 

protect the interest of the individuals. All the treaties, regulations and customs have 

benefitted the individual in many capacities. The objective of the International Law is to 

achieve global justice and resolve the dispute amicably, that ultimately helps individuals.  

The development of many areas in the International Law such as International Human Rights 

Law with the objective to protect the interest of the individual. The end of World War II led 

to the establishment of the  United Nations Organisation, after which the concept of 

International Law flourished and went on to cover many areas. The International Law under 

the head of International Refugee Laws, seeks to achieve the freedom and rights of the 

refugees from all countries. The United Nations had signed various conventions for the 

protection of the environment and sustainable development goals. The individuals also play 

an important role in international law in various capacities. 

Can International Law be termed as a true law 

There has been a lot of controversy regarding this question. Some answered the question in 

negative while others in the affirmative. Some feel that International Law lacks the element 

of certainty, stability and predictability. 
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Not a true law  

John Austin, a leading English writer on Jurisprudence supports the view that International 

Law is not a law. As per him, International Law is a code of moral force and rules of conduct 

only. In his opinion, International Law does not have any sanction behind it and it doesn’t 

emanate from a law giving authority. He described International Law as the one consisting of 

positive International morality and opinions or sentiments which are followed by the nations 

as per their own wish. Hobbes and Pufendorff are also of the view that International Law is 

not a true law as the law is not truly invested with true legal force and it is not backed by the 

command of a superior. 

Holland is of the view that International Law is extremely different from ordinary laws as it is 

not supported by the State’s authority. As per him, the private law is writ large. He describes 

International Law as the vanishing point of Jurisprudence. He is of the view that as 

International   Law lacks sanction (which is the most important element of Municipal Law) it 

can not be kept in the category of true law.  

A true Law 

Hall and Lawrence consider International Law as true law. According to them, 

International Law is derived from custom and precedents which are a source of law and it is 

habitually treated like a certain kind of positive law. 

Sir Frederick Pollock observed that for International Law to be binding upon the members,  

the only essential conditions are the existence of a political community and the recognition by 

its members of settled rules binding upon them in that capacity. International Law wholly 

satisfies these conditions.  

 


